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... the profits that are attributable ... to the permanent establishment ... are the profits it might be
expected to make, in particular in its dealings with other parts of the enterprise, if it were a separate
and independent enterprise engaged in the same or similar activities under the same or similar
conditions, taking into account the functions performed, assets used and risks assumed by the

enterprise through the permanent establishment and through the other parts of the enterprise.”
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“Application of the arm’s length principle is generally based on a comparison of the conditions
in a controlled transaction with the conditions in transactions between independent enterprises.

In order for such comparisons to be useful, the economically relevant characteristics of the

situations being compared must be sufficiently comparable. To be comparable means that none

of the differences (if any) between the situations being compared could materially affect the
condition being examined in the methodology (e.g. price or margin), or that reasonably accurate
adjustments can be made to eliminate the effect of any such differences. In determining the
degree of comparability, including what adjustments are necessary to establish it, an

understanding of how independent enterprises evaluate potential transactions is required...”
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“As noted above, in making these comparisons,'materia[ differences between the compared
transactions or enterprises should be taken into account. In order to establish the degree of actual
comparability and then to make appropriate adjustments to establish arm’s length conditions (or
range thereof), it is necessary to compare attributes of the transactions or enterprises that would
affect conditions in arm’s length transactions. Attributes or “comparability factors™ that may be
important when determining comparability include the characteristics of the property or services
transferred, the functions performed by the parties (taking in to account asets used and risks
assumed), the contractual terms, the economic circumstances of the parties, and the business

strategies pursued by the parties.”
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automatically assume that associated enterprises have sought to manipulate their profits.

There may be a genuine difficulty in accurately determining a market price in the absence

et
P

#4552 of market forces or when adopting a particular commercial “strategy...
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“A- 4-3-3 Information undisclosed to taxpayers

3.36  Tax administrators may have information available to them from examinations of
other taxpayers or from other sources of information that may not be disclosed to the

taxpayer- However, it would be unfair to apply a transfer pricing method on the basis of

such data unless the tax administration was able, within the limits of its domestic

confidentiality requirements, to disclose such data to the taxpayer so that there would be an

adequate opportunity for the taxpayer to defend its own position and to safeguard effective

judicial control by the courts.”
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| “B.1.6.32. Caution should be exercised in permitting the use of secret comparables in the
transfer pricing audit unless the tax authorities are able to (within limits of
confidentiality) disclose the data to the taxpayer so a ist the ayer to defend
itself against an adjustment. Taxpayers may otherwise contend that the use of such

secret information is against the basic principles of equity, as they are required to
| benchmark controlled transactions with comparables not available to them—without the
| opportunity to question comparability or argue that adjustments are needed.”
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“The process followed to identify potential comparables is one of the most critical

aspects of the comparability analysis and it should be transparent, systematic and

verifiable: In particular, the choice of selection criteria has a significant influence on

the outcome of the analysis and should reflect the most meaningful economic

characteristics of the transactions compared. ...”

United Nations Practical Manual on Transfer Pricing for Developing Countries (2017)  ©
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It is very important that the taxpayer or tax administration using the” 25 EEA

“additive” and/or “deductive” approaches justifies and documents the criteria used to

include or exclude particular third party data from the pool of potential comparables,

in order to ensure a reasonable degree of objectivity and transparency in the process.

In particular, the process should be reproducible by the taxpayer and by the tax

administration that wishes to assess it- It is also very important that third party data
be refined using qualitative criteria- It would be improper to use financial information
relating to the transactions of a large sample of companies that have been selected
#4572 solely because they are classified in a database under a “given industry code-
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“When adopting the additive approach special care should be taken in order

to provide a reliable comparable; it is not sufficient that a third party company

be well-known in the relevant industrial sector Also, one needs to avoid

potential third party companies who themselves have transfer pricing issues-”
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¢ The contractual terms of the transaction-

* The functions performed by each of the parties to the transaction, taking
into account assets used and risks assumed, including how those functions
relate to the wider generation of value by the MNE group to which the
parties belong, the circumstances surrounding the transaction, and industry
practices:

® The characteristics of property transferred or services provided-

® The economic circumstances of the parties and of the market in which the
parties operate:

* The business strategies pursued by the parties-
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“If the relevant condition of the controlled transaction (e

the arm’s length range, no adjustment should be made.”
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“2.83 As a matter of principle, only those items that (a) directly or indirectly

relate to the controlled transaction at hand and (b) are of an operating
nature should be taken into account in the determination of the net

profit_indicator for the application of the transactional net margin

method.”

“2.86 Non-operating items such as interest income and expenses and income
taxes should be excluded from the determination of the net profit
indicator. Exceptional and extraordinary items of a non-recurring

nature should generally also be excluded. ...”

“2.98 ... Moreover, in most cases only those costs which are of an operating

2

nature should be included in the denominator. ...
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“2-50 In addition, when applying the cost plus method one should pay attention

”

to apply a comparable mark up to a comparable cost basis. ...

“2:81 Another important aspect of comparability is measurement consistency-

The net profit indicators must be measured consistently between the

”

associated enterprise and the independent enterprise- ...
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“Application of the arm’s length principle is generally based on a comparison of the conditions in a
controlled transaction with the conditions in transactions between independent enterprises. In order
for such comparisons to be useful, the economically relevant characteristics of the situations being
compared must be sufficiently comparable. To be comparable means that none of the differences (if
any) between the situations being compared could materially affect the condition being examined in
the methodology (e.g. price or margin), or that reasonably accurate adjustments can be made to
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eliminate the effect of any such differences™.

“As noted above, in making these comparisons, material differences between the compared
transactions or enterprises should be taken into account. In order to establish the degree of actual
comparability and then to make appropriate adjustments to establish arm’s length conditions (or
range thereof), it is necessary to compare attributes of the transactions or enterprises that would
affect conditions in arm’s length transactions. Attributes or “comparability factors™ that may be
important when determining comparability include the characteristics of the property or services
transferred, the functions performed by the parties (taking in to account assets used and risks
assumed), the contractual terms, the economic circumstances of the parties, and the business
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strategies pursued by the parties.
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“The cost-plus method begins with the costs incurred by the supplier of property (or services)
in a controlled transaction for property transferred or services provided to an associated
purchaser. An appropriate cost-plus mark-up is then added to this cost, to make an appropriate
profit in light of the functions performed and the market conditions. What is arrived at after
adding the cost plus mark up to the above costs may be regarded as an arm's length price of
the original controlled transaction....”
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“The transactional net margin method examines the net profit relative to an appropriate base
(e.g. costs, sales, assets) that a taxpayer realises from a controlled transaction...... Thus, a
transactional net margin method operates in a manner similar to the cost plus and resale price
methods..... A functional analysis of the controlled and uncontrolled transactions is required
to determine whether the transactions are comparable and what adjustments may be necessary

to obtain reliable results....”
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“There was no agreement between MIRA and MHVL whereby MIRA agreed a cost plus

Previously concluded audits of MHVL was concluded based on available information and
MIRA assessed revenue from VSPL using the methods which MIRA considered most
appropriate at the point of time. Likewise, during the current audit, MIRA used an industry

average cost plus percentage to assess revenue from VSPL™!

18% as revenue of MHVL company as a whole.
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would be unfair to apply a transfer pricing method on the basis of such data unless
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“A. 4.3.3 Information undisclosed to taxpayers

3.36 Tax administrators may have information available to them from
examinations of other taxpayers or from other sources of information
that may not be disclosed to the taxpayer- However, it would be

unfair to apply a transfer pricing method on the basis of such data

unless the tax administration was able, within the limits of its

domestic confidentiality requirements, to disclose such data to the

taxpayer so that there would be an adequate opportunity for the

taxpayer to defend its own position and to safeguard effective

judicial control by the courts.”
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“For transactions entered into with associated parties, if the terms on which the

transaction was actually made do not reflect arm’s length terms, and if the taxable

profits of the taxpayer are less than it would have been the case if the transaction has
been made on arms’ length terms, then the taxpayer is required to calculate taxable
profits as if the transactions has been made on the arm’s length terms instead of the

actual terms.

Accordingly, MIRA made an assessment based on the available information and

taxpayer is required to pay additional tax as computed in Annexure 1.

Taxable profits for the period have been recalculated after adjusting for the under

declared sales as shown in section7”
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International Accounting Standards 8 (Accounting policies, changes in Accounting Estimates and Ermrs}‘w

4.1 § taxpayers comments 5
“It was the agreement between Club Med and MIRA that the cost plus 18% methodology

reference point to add 25% on cost as markup. However, no information has been given
for such companies. Please note that club med has provided benchmarks reports to

The computations shown in the audit report are based on the cost plus 25%, which is not
MIRA has used “industry net profit markup % of similar companies 1 operation as

consistent with the Cost Plus 18% proposed and agreed by MIRA.

shall be applied from 01 November 2014 onwards.
MIRA during the discussions for the use of Cost plus 18%.
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The total cost taken for the cost-plus computation should exclude finance costs.”
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“There was no agreement between MIRA and MHVL whereby MIRA agreed a cost plus

18% as revenue of MHVL company as a whole.
Previously concluded audits of MHVL was concluded based on the available

information and MIRA assessed revenue from VSPL using the methods which MIRA
considered most appropriate at the point of time. Likewise, during the current audit,

MIRA used an industry average cost-plus percentage to assess revenue from VSPL.”
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