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Fees for the technical services are payments for any services of a technical nature,
including the provision of services of technical and ancillary personnel. The services make
available technical knowledge, experience, skill, know-how or processes, or consist of the
development and transfer of technical plan or technical design. They require special skills
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or knowledge related to a particular technical discipline, such as techniques in the applied
sciences, e.g engineering consultancy. To be treated as a technical, the special skills and
knowledge must be used in producing the service.
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"What is the meaning of "make available'..... The service should be aimed at and
result in transmitting technical knowledge, etc., so that the payer of the service
could derive an enduring benefit and utilize the knowledge or know-how on his

own in future without the aid of the service provider.."*°
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it is important to see whether the services provided under the agreement would
lead toimparting of any technical knowledge and expertise ........
i.e., whether the applicant is making available any technical knowledge,

experience, skill know-how or processes.... %"

# Commissioner of Income Tax versus De Beers India Minerals (P) Limited,[2012] 346ITR
467/208
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% the rule of noscitur a sociis is clearly applicable- The said rule is explained in Maxwell on The Interpretation of

Statutes (Twelfth Edition) in the following words:-
—Where two or more words which are susceptible of analogous meaning are coupled together, noscitur a sociis,
they are understood to be used in their cognate sense. They take, as it were, their colour from each other, the
meaning of the more general being restricted to a sense analogous to that of the less general.|| This would mean
that the word —technical|| would take colour from the words —managerial|| and —consultancy||, between
which it is sandwiched. The word —managerial|| has been defined in the Shorter Oxford English Dictionary,
Fifth Edition as:-
—of pertaining to, or characteristic of a manager, esp. a professional manager of or within an organization,
business, establishment, etc.|| The word —manager|| has been defined, inter alia, as:-
—a person whose office it is to manage an organization, business establishment, or public institution, or part of
one; a person with the primarily executive or supervisory function within an organization etc; a person
controlling the activities of a person or team in sports, entertainment, etc.|| It is, therefore, clear that a managerial
service would be one which pertains to or has the characteristic of a manager. It is obvious that the expression
—manager|| and consequently —managerial service|| has a definite human element attached to it. To put it
bluntly, a machine cannot be a manager.
Similarly, the word —consultancy|| has been defined in the said Dictionary as —the work or position of a
consultant; a department of consultants.|| —Consultant|| itself has been defined, inter alia, as —a person who
gives professional advice or services in a specialized field.|| It is obvious that the word —consultant|| is a
derivative of the word —consult|] which entails deliberations, consideration, conferring with someone,
conferring about or upon a matter. Consult has also been defined in the said Dictionary as —ask advice for, seek
counsel or a professional opinion from; refer to (a source of information); seek permission or approval from for
a proposed action||. It is obvious that the service of consultancy also necessarily entails human intervention. The
consultant, who provides the consultancy service, has to be a human being. A machine cannot be regarded as a
consultant. From the above discussion, it is apparent that both the words —managerial [/ and
—consultancy [/ involve a human element. And, both, managerial service and consultancy service, are
provided by humans. Consequently, applying the rule of noscitur a sociis, the word —technical | as

pearing in Explanation 2 to Section 9 (1) (vii) would also have to be construed as involving a human
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