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“Taxpayer has deducted interest on purported loans obtained from parent company “Minor

International Public Company Limited” and 100% controlled entity of the parent company “MHG

International Holding (Mauritius) Limited”.

However, the transactions when accurately delineated, does not reflect the economically relevant

characteristics that would have been present had it been a bona fide loan entered into between persons

who were not associated with each other.

The terms and conditions and subsequent conduct of the parties gives indication of the funds as equity

capital rather than a bona fide debt.”

o ¢ ¢332, 233225 o oc¢c > <z > - > 0o ¢cec e2-20 2 - eczZ- -
B Sess ALgmamr—a rsss o D o3 sa 1 AF maxe svems saisssss a5e> -8
' e rd e e rd ~ rd z
s - -~,o o <z 0or- 0Cr - cCcete D> > -0 ¢coo 2 -~ 03 > 220202 Z - e >2
(IO ANF AP/ AR S »FOV A A SRV A Y RI— K PIYA PAFISVIA NSO @I S PO R add
> 7 - - - z - z - - - - - - -
¢%r Or r0r- oo [3 czo0%2 » - ¢ 22z - czo07 » - ¢ o272
oo rrors 25 (D) 5 () 5545 25 11 s00F pyo 35 (v) 5505 25 29 so05 o yo
Zz 272 2 7 272 2
s €O~ - O0xX O X ¢C7Z o -

¢ c ¢
~,°n.f/”n J"A 4.1 :/“z./*/{; SIS P K@ P A SKDO SV
rd rd

¢ c o e s O - s o~ 0XO0 Z- -

o -4
BSSALF BSOS SIAF IV N n.s 4.2 smsron
e 7 7 rd rd

“Taxpayer has deducted interest on purported loans of USD 1,150,000 obtained from parent company,

Minor International Public Company Limited.

The purpose of the loan as per taxpayers audited financial statement was to pay the additional tax
liability assessed, which is not an expenditure incurred wholly and exclusively for the purpose of

production of income.”
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[Where] conditions are made or imposed between the two [associated] enterprises in their commercial

or financial relations which differ from those which would be made between independent enterprises,

(2024 232875 9) A5—3 2023/HC-A-02/09 2325 58542 58525, 7

% Organization for Economic Co-operation and Development Model Tax Convention

¢z 2,335 2.2 2 0. e 0-> -
3015555 J‘; gn»‘/},‘ (F2 (SoEX® (LS5O c5 SFFSINF S prraA®AN
z - P

Mo

N
AYN
Io
Yo
47N

T o coc o ¢
www-tat-gov-mv :gs~<5 info@tat-gov-my =<5 Saca


mailto:info@tat.gov.mv

TAT-CA-B/2023/005 ATis, 35455
then any profits which would, but for those conditions, have accrued to one of the enterprises, but, by
reason of those conditions, have not so accrued, may be included in the profits of that enterprise and

taxed accordingly.
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"b) the Article is relevant not only in determining whether the rate of interest provided for in a loan

contract is an arm's length rate, but also whether a prima facie loan can be regarded as a loan or should

be regarded as some other kind of payment, in particular a contribution to equity capital;"
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... There are two key aspects in such an analysis: the first aspect is to identify the commercial or financial
relations between the associated enterprises and the conditions and economically relevant
circumstances attaching to those relations in order that the controlled transaction is accurately
delineated; the second aspect is to compare the conditions and the economically relevant circumstances
of the controlled transaction as accurately delineated with the conditions and the economically relevant

circumstances of comparable transactions between independent enterprises.
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1.35. The accurate delineation of the actual transaction or transactions between the associated
enterprises requires analysis of the economically relevant characteristics of the transaction. The
application of the arm’s length principle depends on determining the conditions that independent parties
would have agreed in comparable transactions in comparable circumstances. Before making
comparisons with uncontrolled transactions, it is therefore vital to identify the economically relevant

characteristics of the commercial or financial relations as expressed in the controlled transaction.

2 -~ 03 7 2cCcC e >z, ¢ 20 22 o 2 ¢ ¢ o 7 € 03 s s 22 0¢ ¢ [
PAFTV ASPOS SPRFP SAOSSS rOrE :’—"—'//v/t BIPAAOY S0P ASFASAf P SIS PFD
z - - -

P

G 02 2

P '3 2 o > . oz, 22
YRR IDNS B A PAFFY SRR FS o e (controlled transactlon) Py eye
rd

z .
sAs3545 a i $3Ava3a (uncontrolled transaction)

7227

7 23 [3 . . . & ¢ o [3
+325 s Economically relevant characteristics Zg~3 25505~

[

; ;,«:_;.;4.7 ~a52-H6

-;;;7;;;‘;53 a5 (425) b z/v:n) .A.: 1.36 S2254
1.36. The economically relevant characteristics or comparability factors that need to be identified in
the commercial or financial relations between the associated enterprises in order to accurately delineate
the actual transaction can be broadly categorised as follows:
* The contractual terms of the transaction (D.1.1).
* The functions performed by each of the parties to the transaction (D.1.2).
* The characteristics of property transferred or services provided (D.1.3).
* The economic circumstances of the parties and of the market in which the parties operate (D.1.4).
* The business strategies pursued by the parties (D.1.5).
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10.10. Although jurisdictions may have different views on the application of Article 9 to determine the

balance of debt and equity funding of an entity within an MNE group, the purpose of this section is to

provide guidance for jurisdictions that use the accurate delineation under Chapter I to determine

whether a purported loan should be regarded as a loan for tax purposes (or should be regarded as some

other kind of payment, in particular a contribution to equity capital).
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10.12. In accurately delineating an advance of funds, the following economically relevant
characteristics may be useful indicators, depending on the facts and circumstances:

- the presence or absence of a fixed repayment date;

- the obligation to pay interest;

- the right to enforce payment of principal and interest;

- the status of the funder in comparison to regular corporate creditors;

- the existence of financial covenants and security;

- the source of interest payments;

- the ability of the recipient of the funds to obtain loans from

- unrelated lending institutions;

- the extent to which the advance is used to

- acquire capital assets; and

- the failure of the purported debtor to repay on the due date or to seek a postponement.
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? OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 2022, Chapter X: Financial

Transactions

3% OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 2022, Chapter X: Financial

Transactions, B-1 “Determination of whether a purported loan should be regarded as loan”
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SECTION 6. ANNEXURES

Annexure 1 — Interest disallowed on funds obtained from associated parties

Details Amount (USD)
9303 - Interest Exp- Inter Co Loan 2,301,348
(-) Loan Interest on additional funds ofUSD 1,150,000 69,000
Total 2,232,348

Note 1: This is the interest recorded for loans obtained [rom taxpayers’ parent company, Minor International Public Company Limited and MHG International Holdings (Mauritius)
Limited which the parent company has 100% elfective control of.

Note 2: Factors indicating *but not limited 1o’ the fund disbursements resembling features of an equity contribution rather than debt.
Funds obtained from Minor International Public Company Limited:
. Referring to Fee Note no. AC005847 issued by Trico Services Limited on September 2017, services provided to taxpayer includes:
a) Preparing a sole direclor's resolutions approving a loan agreement between Minor International Public Company Limited ("MINT") and the Company (Taxpayer) and;

b) Preparing a fresh sole director’s resolutions approving the loan agreement (dated 24 January 2013 as the one dated 01 January 2016 was rejected by the Maldives tax
Authority) between MINT and the taxpayer.

The inconsistencies above indicate that the agreements dating 24 January 2013 and 01 January 2016 was entered backdated, supporting the absence of a valid loan agreement
at the time funds were obtained.

2, There was no presence of a fixed maturily date in the promissory notes issued before the funds were obtained/ transferred to MINT. Loan Agreement dating back to 24 January
2013 did not have any clause staiing the repayment date of the outstanding loan.

3. Loan Agreement dating back to 01 January 2016, do have a clause stating repayment date (01 December 2017 unless extended by the lender) of the outstanding loan, however,
no aitempis have been made to repay the funds from 2015 onwards to the end of the audit period (2018).

4. Despite including a repayment date clause on the agreement dating back to 01 January 2016, the maturity date have been extended to 30 April 2020, for additional period of
2.5 years without any penalty and revisions (o the agreement despite no repayments, indicating that there is no definitc obligation to repay the funds obtained from the
shareholder/ lender.

5. Itis evident from the documents presented 1o MIRA, thet the cash flow position of the company is communicated between the taxpayer and lender before making any payments
on the purported loan.

Annexure 1 - Interest disallowed on funds " 5 ' e’,!/ g5 2le £,57 Zga" AR-ITAS/BPT/2022/13 2aix _v;; 32

- - -

"obtained from associated parties
25 % 34 232

2 25222 222 2 0. --c 0 o ¢ o0 oc¢
3015555 J‘} gn;/},‘ ro (soEx frs2 5 i S ‘;/vnvn,«g /,(n —ve
z -

www-tat-gov-mv £S5 info@tat-gov-mv < L5 Sa5s


mailto:info@tat.gov.mv

TAT-CA-B/2023/005 £ERsp 3585

6. The bank loan agreement entered between taxpayer and Bangkok Bank Public Company Limited dated 30 Janvary 2009, clause 10.2 (g) (1) states, the shareholder loans can
only be repaid from the excess cash generated from the operations. On 12 April 2012, taxpayer has issued a letter requesting to repay shareholder loan to Lodging Management
(Labuan) Limited (in 2013, outstanding balance of Lodging Management (Labuan) Limited was transferred to Minor International Public Company Limited) stating the source
of funds to repay is excess funds from operations, further indicating that the repayment is dependent upon the corporate earnings.

7. In28 August 2013, clause 10.2 (g) of the bank loan agreement was repealed and the amended clause states that taxpayer can repay the shareholder loan if the leverage ratio of
the borrower (taxpayer) is below 2.0. Referring to the repayment letter highlighted in point 6, taxpayer has used debt-to-capital ratio when computing the leverage ratio, where
funds payable to MINT was included under equity capital. If this fond was obtained from an independent party, taxpayer would not have been able to classify the fund under
capital and would not have been able to meet the covenants set by Bangkok Bank Public Company Limited with the USD 1,000 share capital.

8. As per the support agreement between Bangkok Bank Public Company Limited and MINT the funds payable to MINT have been converted to Subordinated Loan, Exhibit 3
"Requirements for the Subordinated Loan" states that the lender or the borrower has the option to convert the subordinated loan into share capital of the company.

9. By converting to a subordinated loan Exhibit 3 further states that, taxpayer agrees to requirements such as not to reeeive any form of payment (principal, interest or any other).
MINT also agrees {o requirement such as not making any atiempts to recover the funds lent in any legal means, and suppose a bankruptcy petition is filed against the taxpayer,
MINT is to file a claim at the request o Bangkok Bank Public Company Limited and transfer any amount received from the claim. It is highly unlikely that an independent
party would agree that their outstanding to be least prioritized and would agree to bear the loss they will face by transferring the amounts claimed to another party.

10. Taxpayer has fully settled the bank loan owing to Bangkok Bank Public Company Limited in 2016, However, there is no indication that MINT has demanded any form of
repayment on the outstanding aller the repayment made in 2014 to the end of 2018 (audit period).

11. The last repayment made on the purported loan dates back to year 2014, In the same year taxpayer has also granted short terms loan to MHG International Holdings (Mauritius)
Limited amounting USD 5.5m and has granted additional loans of 6.72m & 1.98m during 2015 to utilize the surplus cash for funding working capital of other entities within
the Group company, This indicates that the lender’s status is inferior to that of a regular corporate creditor.

12. The purpose of the funds was to finance the construction costs, lease payments and other oulgoings at the island during the construction phase of the island, meaning that the
substantial portions of the funds were used for the purchase of capital assets and for meeting expenses needed to ‘commence operation’ which is a strong evidence of equity
capital contribution.

13. In the Agreement signed between MINT and taxpayer there is no presence of a clause relating to guarantee or security/ mortgage.

Funds obtained from MHG International Holding (Mauritius) Limited:
1. Referring to Fee Note no. AC005847 issued by Trico Services Limited on September 2017, services provided to taxpayer includes:

a) Reviewing a facility agreement dated 24 July 2014 to be entered into between MHG International Helding (Mauritius) and the Company (Taxpayer) as provided by
taxpayer and giving comments on irregularity found on the [acility agreement and raising query as Trico Services was not able to locate such amount/facility in the audited
financials 02014 and the concern of Aisacorp in execuling a back-dated document;

b) Preparing a sole director’s resolutions approving the execution of the facility letter (with date amended te 01 January 2016);
c) Arranging for execution o[ the sole director’s reselutions and the {acility agreement by Asiacorp;

d) Preparing a sole director’s resolutions approving the issuance of a promissory note ("PN") in favour of MIIG International Holding (Mauritius); arranging for exccution of
the sole director's resolutions and the relevant PN (MILL001/2016) by Asiacorp and;

c) Preparing a [resh sole director’s resolutions approving the execution of the facility letier between MHG International Holding (Mauritius) and the Company;
From the aforementioned services it indicates that the agreement dated 01 December 2016 was entered backdated, supporting the absence of a valid loan agreement at the time
funds were obtained.

2. The cash flow ol the company is communicated to the shareholder/ lender to determine the ability of the taxpayer for repayment, indicating that the payment is dependent upon
corporate earnings.

3. Liven though the Loan Agreement has a maturity date of 31 December 2021 and has made repayments during 2018 (audit period), the facility does not include any clause
enforcing the taxpayer to repay the loan in a periodic manner when compared to non-related party loans lacking in substance that there is a definite obligation to pay.

4. Taxpayer has stated the purpose of the advance is for the general corporate and working capital financing purpose. It is evident from the documents presented to the audit, the
[acility was obtained for the purpose of paying the aggregated accrued management fees when the man t company ch d from Lodging Management (Labuan) Limited
to Minor Hotel Group MEA DMCC (UAE),

a)  As per cash flow statement for the year 2016, the change in amounts due to related parlies amounts to USD 17,147,273,
b) The major change was observed in the payable amount to Lodging Management (Labuan) Limited where a settlement was made amounting USD 20,120,109,
c) Asal the year 2016, nel management fee payable excluding the interest charged was exactly USD 20,120,109.
d) Including interest charged the net management fee payable was USD 21,303,376, which was paid on 08 December 2016. The payment was made on the same date USD
22.2 million was drawn and trans[erred.
5. Inthe Agreement signed between MHG International Holding (Mauritius) Limitcd:nd taxpayer there is no presence of a clause relating to guarantee or security/ mortgage.
6. The share capital of the company is USD 1,000 (thinly capitalized) and an independent party would not be willing to lend money without any guaraniee or security.

7. Even though the loan agreement was signed between taxpayer and MG International Holding (Mauritius) Limited, it was observed from the supporting documents provided
to MIRA that, the funds were actually transferred by the ultimate parent company, Minor International Public Company Limited on behalf of the lender in question,
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